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Fresh Claims for asylum – The New procedure

The UK Border Agency has issued new guidance requiring all further submissions or fresh asylum claims to be made in person, by appointment, at the Home Office.  The change took effect from 12th October.

'Legacy' cases (where the initial application was made before 5 March 2007) will have to make an appointment with the UKBA in Liverpool.

New Asylum model cases (Post 5 March 2007)  will need to   make submissions or fresh claims by appointment at their regional reporting centre (i.e Waterside Court in Leeds for Yorkshire)

In this region the UKBA is advising that

· "Applicants must lodge the Further Submissions in person at Waterside Court Reporting Centre for Yorkshire and Humber and be served their decision in person 

· Appointments can be obtained by ringing 0113 341 2127/2130. 

· In the short timeframe we will take to make and serve the decision applicants who apply for S4 will NOT be eligible for support 

· Unless the applicant is attending for a reporting event there is no eligibility for the supply of a travel ticket (NASS Policy Bulletin 28, Enforcement Guidance Ch 22a) 

· A process is being established to allow street destitute cases access to appropriate accommodation." 

Asylum Support 

The comment in relation to section 4 support is not supported by any changes in the law and is potentially illegal.  The Guidance which has been subsequently issued does open up the possibility of section 4 support being granted where there is a delay in the fresh submissions being considered. 

The current delay in being granted fresh submissions appointments could mean that the appointment itself is outside the time-scale for the consideration of priority cases, so refusing to make a decision might amount to maladministration.

It is clear that the UKBA did not do an impact assessment based on consultation on how the time-scale for fresh claims might affect asylum support.

Exercise

In groups make a list of any assistance or help someone making a fresh submission (on asylum or human rights grounds) under the new procedure might need.

Alongside this, write down whether you think such help is available and which organisation might provide it.

Further submissions – the law

WM (Congo) v SSHD [2006] EWCA Civ

This is now the leading case on fresh submissions and set the current tests on interpreting paragraph 353: 

“11. First, has the Secretary of State asked himself the correct question? The question is not whether the Secretary of State himself thinks that the new claim is a good one or should succeed, but whether there is a realistic prospect of an adjudicator, applying the rule of anxious scrutiny, thinking that the applicant will be exposed to a real risk of persecution on return: see §7 above. The Secretary of State of course can, and no doubt logically should, treat his own view of the merits as a starting-point for that enquiry; but it is only a starting-point in the consideration of a question that is distinctly different from the exercise of the Secretary of State making up his own mind. Second, in addressing that question, both in respect of the evaluation of the facts and in respect of the legal conclusions to be drawn from those facts, has the Secretary of State satisfied the requirement of anxious scrutiny?”

AK (Sri Lanka) v SSHD [2009] EWCA Civ 447

In this case there was consideration of what were further submissions:

Laws LJ:

“20.  In my judgment "submissions" merely means representations – short or long, reasoned or unreasoned, advanced on asylum or human rights grounds. If the representations are unreasoned, or barely reasoned, they will no doubt be readily and summarily dismissed by the Secretary of State. Unlike the judge I do not consider there is any real risk that this approach will commit the courts to "the refined analysis required by WM (DRC)". Indeed I doubt whether the process of decision-making under Rule 353 which that case outlines is accurately described as "refined analysis". Buxton LJ (with whom Jonathan Parker and Moore-Bick LJJ agreed), dealing with the Rule's operation once "further submissions" have been received, said this: 

"6. There was broad agreement as to the Secretary of State's task under rule 353. He has to consider the new material together with the old and make two judgements. First, whether the new material is significantly different from that already submitted, on the basis of which the asylum claim has failed, that to be judged under rule 353(i) according to whether the content of the material has already been considered. If the material is not 'significantly different' the Secretary of State has to go no further. Second, if the material is significantly different, the Secretary of State has to consider whether it, taken together with the material previously considered, creates a realistic prospect of success in a further asylum claim. That second judgement will involve not only judging the reliability of the new material, but also judging the outcome of tribunal proceedings based on that material."

For present purposes I would respectfully emphasise Buxton LJ's statement that "[i]f the material is not 'significantly different' the Secretary of State has to go no further". A bare assertion, or something akin to it, is very unlikely to be "significantly different". I do not consider that a relatively broad approach to the meaning of "further submissions" is likely to embroil the Secretary of State, or the court on a judicial review, in an elaborate or "refined" examination of the submitted material to see whether or not it meets that description.”

Additionally, the Court held that the fact that human rights or asylum issues were included in other representations (in this case an application on the basis of long residence) did not stop them being further submissions which a reasonable Secretary of State should recognise as subject to the rule 353 procedure.

Laws LJ went on to say:

“34.  I do not consider, with great deference, that the reasoning in ZT (Kosovo) is of great assistance in setting the bar, as it were, for the impact of the "realistic prospect of success" test in Rule 353. For what it is worth I should have thought that there is a difference, but a very narrow one, between the two tests: so narrow that its practical significance is invisible. A case which is clearly unfounded is one with no prospect of success. A case which has no realistic prospect of success is not quite in that category; it is a case with no more than a fanciful prospect of success. "Realistic prospect of success" means only more than a fanciful such prospect. Miss Giovanetti accepted this interpretation. 

“35. Adopting that approach, I would hold that a reasonable Secretary of State might conclude that the material contained in the appellant's fresh submissions – relating to her deteriorating health (including the suicide attempt, whether it was determined or not) and her increasing dependence on her sister – would enjoy more than a fanciful prospect of success before the AIT on an Article 8 appeal. The facts may require further investigation. Article 8 can require what may be a difficult judgment to be made. Albeit that the Secretary of State may maintain her existing conclusion against the appellant (and she will wish to reconsider that in the light of this judgment), she may on reflection decide that there is enough to justify further scrutiny by the AIT.”

It is clear that the test maintains a low bar for the prospects of success.

RT Sri Lanka [2008] EWCA Civ 1248 includes comments that when there is a risk to peoples lives, the process of giving anxious scrutiny to cases would be exercised  with great care.

Article 8 cases and fresh claims

Fresh submissions on human rights grounds or other outstanding matters can constitute reasons to grant section 4 under section 3(2)(e) of the regulations.

For instance in Reasons statement 13077, the AST held that a mother with an article 8 case that she could not be sent back because her children had their own claims for asylum was held to be sufficient good reason for her not to leave the UK.

In AST/09/08/20198 the AST decided that staying to be with a spouse who had their own asylum claim was also sufficient reason not to return and to be supported under section 4 whilst the spouse was on section 95 support.

Exercise

Using the fresh claim form and the examples of fresh claims that you have brought along, fit the contents of the letter into the right box of the form (make up personal and other details).

Take a view on whether the grounds would be sufficient to be a further submission under paragraph 353.

Section 4 and bail

Source material

· Section 4 of the Immigration & Asylum Act 1999 

· The Immigration and Asylum (Provision of Accommodation to Failed Asylum-Seekers) Regulations 2005 SI 2005 No. 930 (the section 4 regulations)

· Section 4 Support (Asylum Process Guidance)

· Section 4 Bail accommodation (APG)

· UKBA Bail flow diagrams

What does section 4 say about bail / release?

Section 4 deals with the situation regarding not only accommodation for failed asylum seekers but also for those released from detention:

“4. The Secretary of State may provide, or arrange for the provision of, facilities for the accommodation of persons —

(a) temporarily admitted to the United Kingdom under paragraph 21 of Schedule 2 to the 1971 Act;

(b) released from detention under that paragraph; or

(c) released on bail from detention under any provision of the Immigration Acts.”

We will deal with b and c, as a. covers the position of most failed asylum seekers.

What is the difference from ordinary section 4 cases?

The section 4 regulations doe not apply to  applications from those who are released from detention or on bail.  This means that:

1. they do not have to be failed asylum seekers but could have any immigration status;

2. they do not need to be destitute;

3. conditions cannot be attached to their occupation of the accommodation;

4. they do not need to satisfy the conditions under para 3(2) of the section 4 regulations (e.g. to agree voluntary return, be unfit to travel etc,);

5. It continues for as long as the bail or temporary release conditions apply to show that they must live at an address.

How do you apply?

There is a special form for these applications.

The applications should go to the CRD Hub for case resolution applications, or to the case owner for NAM cases.

What types of bail, temporary admission or release are covered?:

1.  Sch 2 IA 1971 - Liable to be detained but released on TA:

· pending decision upon arrival in UK without visa, or 

· when leave suspended after arrival with a visa

· When leave to enter refused

· Illegal entrant pending removal directions

· Air crew and ships crew who remain unlawfully

2.  Release on bail:

· By the Asylum and Immigration Tribunal

· By a Court, but only under Immigration Act

· Chief Immigration Officer's bail

Where someone who is on bail or is released from detention on conditions that they live at a particular address, then this will either be one they have obtained themselves or a section 4 address.

If they cannot live at this address, then they need to inform the body granting bail / release.  Either they will be re-detained or be eligible to apply for a section 4 bail address.

What type of release is ineligible?

1. Sch. 3 bail - release by Immigration Officer, rather than by the court where liable to be detained ...

· following criminal court recommendation for deportation

· following SSHD notice seeking for deportation

2. Bail under criminal law provisions only.

Exercise – Case study

Aram is a Kurdish failed asylum seeker who was arrested and charged with illegally working.  He was convicted and an attempt was made to remove him from the UK after he had served 3 months of a six month sentence.  The Iraqi authorities refused to accept and he was returned to the UK.  He was held for 2 days after this but then was released by the Chief Immigration Officer at Heathrow.  He does not have the paperwork on him.

He gave the address of Rasul, friend in Sheffield ,as his accommodation but Rasul has now told him that he cannot stay there because he is on asylum support and is not allowed to have any one stay.  You ring up UKBA and they say a mistake must have been made because they should have checked that the address was not asylum support accommodation.

He has an appointment to see IAS about making a fresh claim for asylum, but is adamant he will not voluntarily return to Iraq.

Can he get section 4 accommodation and support?

How would he apply?

When would this accommodation and support be terminated?
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