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Different Classes of European Nationals

The ability of EU nationals to live in other member states is governed by European
Community law - deriving initially from the Treaty of Rome.

These rights were set up in order to allow the free movement of labour within the community.

Thus, workers (and the self-employed) have the most rights, followed by their dependants;
and then those who through retirement or disability have worked, but are no longer doing so,
in the host country.

Added to this, other countries who have arrangements with the European Union, have
similar rights afforded to them. These countries together with the EU countries constitute the
European Economic Area.

Law

The main piece of UK legislation dealing with this area are the Immigration (European
Economic Area) Regulations 2006. You might also look at EU directives if you went on to do
more complex casework.

Because these same regulations apply to all the EEA countries, (which include all the EU
countries) we will generally use the terms 'EEA rights' and 'EU rights' as meaning the same.
EEA nationals have pretty much the same rights as full EU members with very few
significant differences.

There are some differences in relation to Swiss nationals who are covered by the EEA
regulations, but are not part of the EEA e.g. they may not be entitled to student awards.

For the new accession countries (referred to as A8 or A2 in this material — see below), rights
are restricted by the The Accession (Immigration and Worker Registration) Regulations
2004 (as amended) for A8 and the The Accession (Worker Authorisation and Worker
Registration) Regulations 2007 as amended for A2.

It is not possible to mention all the exceptions, but be conscious that they do exist and you
should go to the source material you use for advice.


http://www.opsi.gov.uk/si/si2006/20061003.htm
http://www.opsi.gov.uk/si/si2006/20061003.htm

The Different Types of EU Nationals

'Full' EU Countries

Austria Belgium Denmark
Finland France Germany
Greece Irish Republic  ltaly
Luxembourg Netherlands Portugal
Spain Sweden UK

EU Accession countries from 2004

Unrestricted — they have the same rights as 'full' members:
Cyprus Malta

The 'A8' - Required to register if employed:

Czech Republic Estonia Hungary
Latvia Lithuania Poland
Slovakia Slovenia

EU Accession countries from 2007

The 'A2' countries -  very restricted rights to work:

Bulgaria Romania

EEA countries

All of above plus -
lceland Liechtenstein Norway
Switzerland - is not an EU or EEA member but following an agreement

with the EU, Swiss nationals enjoy the same rights of free movement as
EEA nationals.



SECTION 1 - Who can exercise EEA rights of
Residence?

Glossary

EU — European Union, previously called the European Community, European Economic Community
or Common Market.

EEA — The European Economic Area. This consists of all the European union countries plus some
countries that were previously part of the European Free Trade Association. The non-EU countries
do not pay into the EU budget, nor can they claim any payments from the EU, but they enjoy the
same rights to free movement of goods and labour.

UKBA - The United Kingdom Borders Agency, formerly the Immigration and Nationality Directorate.
The specialist agency of the Home Office in charge of immigration control, visas and policing the UK
borders.

Rights of Residence

The rights of residence — that is, to live in the UK under EU Treaty rights — for an EEA
national are important. This is not because the UK Border Agency is likely to embark on the
wholesale removal of those EEA nationals without the right to reside, but because some
rights to reside allow claims to benefits and other entitlements.

Right of Admission

Under regulation 11 of the EEA Regulations, an immigration officer must admit to the UK any
EEA national (including A8 / A2) who can prove that they are such, through showing a valid
EEA national identity card or passport. The right of admission is not the same as the right to
reside, though.

Initial Right to Reside

Separate from the right of admission here is an initial right of residence of 3 months for EEA
nationals and their family members (excluding A2/A8 nationals) provided they do not
become an unreasonable burden on the 'social assistance system', of the UK. An initial right
of residence, on its own, does not allow benefits to be claimed, and UK regulations say that
this does not amount to 'habitual residence' for benefits purposes.


http://www.opsi.gov.uk/si/si2006/20061003.htm#13

Extended rights of residence

To exercise rights to live here longer than 3 months, an EEA national has to be a 'qualified _
person', i.e. someone who is:

* seeking work — but they will need to show that they are genuinely seeking work, are
realistic in this search, signing-on for JSA, and to get certain benefits would need to
show this right to reside AND pass the habitual residence test. (not A8 / A2 whilst
they are subject to registration)

« aworker in employment (inc A8 / A2 if registered etc). Work is counted as 'work' for
these purposes if it is economically significant and this is generally held to be around
10-12 hours at minimum wage rates. The fact that there is a top-up of benefits paid
to maintain the EEA national at a decent standard of living is irrelevant.

. a worker under the worker directives:

«  aworker temporarily unable to work because of illness or accident

+ involuntarily unemployed and signing on after being employed in UK for a
year (for 6 months or longer if is seeking work and has genuine chance of
work)

« involuntarily unemployed but on vocational training

«  voluntarily unemployed but on vocational training relating to their previous
work

(not A8 / A2 whilst they are subject to registration)

The European Commission is to challenge the UK for excluding A8 workers from this
provision. This is on the basis that the 'derogation’ allows the UK to restrict access to the
labour market for A8 workers, but not to give them fewer rights once they are workers.

- self-employed or running or establishing a business. To prove this an EEA national
would usually show that they have registered as such with HMRC (Her Majesty's
Revenue and Customs) and are seeking contracts and/or undertaking this type of
work. The right includes (under the worker directives):

« aself-employed person who becomes temporarily incapable of work due to
illness or accident

« aself supporting person - they must have enough to avoid relying on 'social
assistance'.

+ astudent
There are also extended rights of residence for:
. family members of qualified persons
- afamily member 'who has retained the right of residence’ (see section on family

and dependants)

These rights to reside longer than three months can be established as soon a a qualified
person arrives — they do not have to wait until after the 3 months initial right to reside is over.


http://www.opsi.gov.uk/si/si2006/20061003.htm#6
http://www.opsi.gov.uk/si/si2006/20061003.htm#6

Students and self-supporting persons get these rights only if they have comprehensive
sickness cover and can show that they are not going to be a burden upon the UK's social
assistance. The latter must also show this for any family members living with them.

This does not necessarily exclude them from benefits claims but could lead to a revocation
of their registration certificate and right to reside by the Home Office if they did so. Guidance
(e.g. on homelessness recommend that the local authority report such things to the UKBA)

Other rights to reside

EU nationals receiving paid for services such as tourism, education and health also have
right to reside under Article 49 of the EC treaty. This is not covered in the EEA regulations,
unless one regards them as being within the class of self-supporting persons.

A child in education has a right to continue to reside in the UK in order to complete their
education, if the parent leaves or becomes economically inactive. The right extends to a
parent who remains as the primary carer to look after the child.

In the case of Baumbast, the European Court had decided that

e Mr B had a right to reside as a worker

e This gave his children the right to education

e when Mr B stopped being a worker, the children had the right to continue in
education, and therefore retained a right to reside

e Mrs B therefore had a right to reside to care for the children.

In the cases of Ibrahinm and Teixeira, the European Court confirmed these rights and also
held that the child and their carer could have access to benefits and housing (as a homeless
person or through the allocations policy) on the basis of this right to reside.

It appears that, as a child in education or their carer, residence under this right does not
count as time towards obtaining permanent residence. However this is a developing area of
law.

At present, the DWP and other statutory agencies do not accept that these rights to remain
as a child in education or their carer extend to A8 nationals required to register under the
Workers Registration Scheme. However, further challenges may change this.

Remember there is also provision in the Immigration Rules for leave to be granted to be the
primary carer of an EU child (see appendix).



EEA Mini Exercises 1

Look at the each of these and check

what 'class' of membership they have, and
which right of residence they have or may want and
whether they can get this under the EEA regulations?

1. Jules is a French national who is coming to the UK to visit a relative,
but then gets work.

2. Bettina is a German national who arrived in the UK looking for work a
month ago.

3. Vitaly, a Lithuanian national, sets himself up in self-employment as a
plumber.

4. Jose is a retired Spanish national. He has never lived in the UK but
wants to live here now.

5. Sara is a Swiss national who wishes to come to the UK for a private
operation.

6. Martha is a Maltese national who has indefinite leave to remain in the
UK. She has decided to leave her job because she does not like it,
and has no plans to look for other work.

10



Permanent Rights of residence

There are permanent rights of residence for a person who:

+ has been resident in the UK under the regulations for 5 years and their family
members who have similarly lived here for 5 years

+ aretired EEA national (and their family) provided they worked in the UK for 12
months before retirement, and had a continuous period of residence in the UK for 3
years at some time before retirement.*

« is a family member of a worker or self-employed person, of 2-years residence in the
UK, who has died through an accident at work or occupational disease

« a worker or self-employed person who becomes permanently incapable of work due
to iliness etc., either

(a) after having lived in the UK for 2 years beforehand* or

(b) the incapacity is due to an accident at work or occupational disease

+ is 'a family member who has retained the right of residence' with 5-years continuous
residence in the UK under this or any other provision of the EEARegulations;

These rights also accrue to a worker who lives in the UK but works elsewhere in the EU,
providing they return to their home weekly, and have first had 3-years in the UK as a worker
or self-employed person.

Involuntary unemployment (as recorded by the Job Centre), periods of inactivity that were
not the persons fault and being off work due to iliness or accident all can count towards the 5
years.

(* = The residence periods are waived for the spouse or civil partner of a British Citizen).

Periods of residence before 2006

The DWP has argued that periods of residence that ended before the new EEA Regulations
came into affect in April 2006 cannot be counted as qualifying for the 5 years period. That
has been successfully challenged in the case of Secretary of State v Lassal [2009] EWCA
Civ 157, upholding CIS/4299/2007.

The case was referred to the European Court of Justice for an authoritative ruling on
whether this is the correct interpretation of Directive 2004/38/EC (on which the UK's EEA
Regulations are based). In May 2010 the ECJ's Advocate general gave an opinion that
periods of residence wholly or partially before 2006 would qualify. It is likely that the final
decision of the ECJ will reflect this.

Thus, a right to permanent residence on the basis of 5 years residence as qualified persons

at any time ought to be accepted by the DWP providing it was not broken by absences
longer than allowed for — see below)

11



Continuity of residence

Under the EEA regulations (but not the accession state regulations which have a different
rule for their schemes), continuity of residence is established despite:

(a) absences from the UK of less than six months in total in any year;
(b) periods of absence from the UK on military service; or

(c) any one absence from the UK of less than a year for an important reason such as
pregnancy and childbirth, serious iliness, study or vocational training, or an overseas
posting.

The effect of continuity of residence rules is to link the periods, not to include the period of
absence towards any total period of residence required. When calculating, for instance, a 5
year period for permanent residence, a 3 month absence would not break the continuity, and
thus you would not have to start counting afresh, but you could not count the 3 months
towards the 5 years required.

British Nationals

The Swaddling case established that a British national can also take advantage of EU law
but only if they have first exercised EU rights abroad e.g. by working in another EU country
for over 6 months.

This is particularly useful if a British National wants to bring a non-EEA spouse to the UK
under EU provisions (which require only that there | a right to reside), rather than
immigration rules — which require you to show that the spouse can be supported without
recourse to additional public funds.

Summary

This is a summary of the main provisions, but one should consult the EEA Requlations for
these and the exact definitions of who qualifies.

Can | advise on this - it sounds like immigration law?

Advice on someone's immigration or nationality if done in the course of a business or for an
organisation, requires registration with the Office of the Immigration Services Commissioner
(OISC). Advising in breach of this would be a criminal offence.

However, understanding someone's status for the purpose of advising them on, for instance,
benefits or housing is not advice. You can deal with other entitiements for an EU national
without requiring registration.

That said, be aware that the immigration advice and casework described later in this material

12
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does require registration. If you are not registered (and all Citizen's Advice Bureaux have a
block exemption with the OISC for basic immigration and nationality advice) then consider
referring this part of an EU migrants case to someone who is.
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EEA Mini Exercises 2

Look at the each of these and check

a. what 'class' of membership they have, and
b. which right of residence they have or may want and
C. whether they can get this under the EEA regulations?

1. Jerzy is a Polish national who came to the UK to work in May
2004. He worked for a year on the workers registration scheme
before getting a full registration certificate. He then worked for a
further year before spending 5 months back in Poland. He then
returned to the UK and was unemployed and signing on for 3
months before getting his current job which he has remained in
ever since.

2. Anna is a Swedish national who came to the UK in August 2007 to
teach at the local university and to be with her fiancé, John, a
British Citizen. They took the last year out to be in Sweden whilst
Anna had their first child and then returned to the UK. She was
then involved in a horrible car crash 4 months ago and the current
prognosis is that she may have a permanent problem with her
speech and concentration from the head injuries she sustained.

3. Alex is a French national currently living in Paris who is now 64
and has always loved the UK and has friends here. He worked
here as a translator for 4 years in the late 90's and wants to retire
to the UK. Can he?

14



Deportation

An EEA national is not able to be deported or prevented from entering in most
circumstances.

Exclusion may only occur (under regulation 19 of the EEA Regs) where this is
permitted on grounds of:

. no right to reside or

. public policy (e.g. committing a serious criminal offence ), or
. public health or

. public security

A decision to refuse admission, or to revoke or refuse a residence certificate ot to
remove or deport would be subject to appeal.

A removal on grounds of a lack of a right to reside operates like an administrative
removal under Immigration law and does not prevent the EU national from re-
entering. The other three grounds operate like a formal deportation order and may
prevent re-entry to the UK.

If EEA national has permanent residence, they may not be removed except on
grounds of public policy and public security that are serious.

If an EEA is under 18 or have lived in the UK for over 10 years, they can only be
removed on 'imperative' grounds of public security.

There has been a lot of publicity in 2010 about France's removal of ethnic Roma.
As Migration Watch UK says, “It is clear that any attempt to remove large numbers of
people en masse without consideration of individual cases is unlawful”.

Additionally, removal decisions on public health, policy or security reasons, are
subject to other considerations:
1. If taken on grounds of public policy or public security it must be proportionate;
2. it cannot be taken on economic grounds

3. It must be based exclusively on personal conduct representing a genuine,
present and sufficiently serious threat to one of the fundamental interests of
society.

4. decisions taken on public health grounds — must be an epidemic or notifiable
disease contracted earlier than three months after the person’s arrival in the
UK.

And in all cases,
- the decision must take account of age, health, family and economic

15



situation, length of residence etc as in Paragraph 395B of the Immigration
Rules

A removal cannot be an automatic consequence of having recourse to
social assistance, even if someone no longer has the right to reside.

16



Documents and Application forms

Examples of the documents below can be found in the Comprehensive Guidance
for Employers on Preventing lllegal Working , online .

Registration certificates

Who can get one?

A registration certificate can be obtained by

- a'full' EEA national who has established their right to stay as a qualifying person,
unless they are to be such for less than three months or in short term seasonal
employment; or

- an A8 national who has completed a continuous 12 month period in workers
registration scheme employment.

- their EEA dependants

In UK law a registration certificate (formerly called a residence permit) is not
necessary for an EEA national to be able to live in the UK or exercise their rights.

Why get one?
However, applying for a registration certificate is a good idea to:
e use as an identity document

» as an optional way of showing proof that one is exercising EU rights prior to
(or at the same time) as obtaining a residence card for a non-EEA dependant.

» For A8 and A2 nationals to show that they have full EU rights.

Registration certificates are:
o free
e applied for on form EEA1

» usually issued for 5 years, though students might only get them for the
duration of their course, and those for retired/self sufficient may be for only 2

17
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years. Dependants' permits are issued in line with the principal applicant.

* not proof of the right to reside if the person has ceased to be a qualifying
person

Residence cards

These are issued to non-EEA dependants, in line with the registration certificate.

Non-EEA national family members can apply for a family member residence stamp
to confirm his/her right of residence under European law.

Non-EEA national family members of nationals of Bulgaria, the Czech Republic,
Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia or Slovenia are not
eligible to apply for a residence card until the EEA national has completed 12 months
continuous employment in the United Kingdom. (see below).

Whilst non-EEA nationals would usually apply at the same time as the EEA national
of whose family they form a part:
there is nothing to stop them applying separately and

they may apply even if the EEA national has not obtained a registration
certificate providing there is proof included with the application that they would
qualify for extended rights of residence.

Contacting the UKBA about EU residency issues

The contact number for the UKBA for these issues is 0845 010 5200. There is a
different number for WRS applications — see the section below on the WRS.

18



Documents showing permanent residence

The rights to freedom of movement do not mean that an EEA national is settled in
the UK or has indefinite leave. The rights are only exercised whilst the person is a
qualified person i.e. in employment, self-employment, studying or self-sufficient.

The EEA Regulations from 30™ April 2006 mean that an EU national is deemed to be
settled when they have spent a continuous period of 5 years exercising EU rights in
the UK. They can then qualify as settled for the purposes of naturalisation or to
confer British nationality on a child born in the UK.

See the section above for the other groups who can establish a right of permanent
residence for other reasons.

An EEA national who has established the five years, or some other route to
permanent residence, does not have to have a document before they have the right
of permanent residence. However, they may apply for a document confirming this
using form EEAS3.

EEA and Swiss nationals will be issued with a document that confirms they are
permanent residents in the United Kingdom. This document has no expiry date.

Applications from non-EEA nationals for permanent residence under their EEA rights
should be made using application form EEA4.

Non-EEA national family members will be issued with an endorsement that is placed
in their passport. This endorsement is valid for 10 years. Applications take between 1
and 3 months.

Permanent residence can be lost if more than 2 years are spent outside the UK.
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Applications under the Immigration Rules - Carers of EU Children

Whilst most EU rights do not come under the Immigration Rules, one relevant
provision remains in the Rules. Under this, the non-EEA carers of EEA children can
make an application under the Rules. This would be important if, for instance, an EU
national leaves the UK leaving a non-EEA wife and EEA child behind for the child to
finish education.

The Rules state that the EEA child must be self-sufficient — that is, able to support
themselves. Additionally, the non-EEA applicant must be able to support themselves
without recourse to public funds. (Public funds is defined as income support,
income-based jobseekers allowance, pension credit, housing and council tax benefit,
child benefit, tax credits, certain disability benefits and public housing).

The carer is not allowed to take employment to support themselves either. The
‘carer' can also be an older brother or sister.

However, following the Ibrahim and Teixeira decisions, it must be doubted that the
provision in relation to no recourse can be enforced. These decisions held that an
economically inactive parent of an EU child had a right to reside as the carer of a
child who had started in education when the parent had treaty rights to reside.
These rights allowed them to claim benefits including income support.

These rights would also apply to a non-EEA family member who was the parent or
carer.

See the Benefits section below for a further discussion of this.
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Getting British Nationality

To apply for British Nationality an EEA national and/or their dependants must be
treated as settled through having 5 years as a qualified person, and satisfy all the
other qualifying conditions.

A child born in the UK before 2nd October 2000 to an EEA parent is British. If they
are born on or after this date they will not be British unless either:

e a parent has spent 5 years as a qualifying person or

e a parentis settled. This could be either through the pre-2006 rules where
EEA nationals applied for settlement as proof of a right of residence, or
through some other route

Note - The law on naturalisation will change in July 2011.

Association Agreements

Turkey has an association agreements with the UK which give their nationals certain
rights to establish themselves in business or self-employment.

The Turkish (Ankara) agreement is wider ranging and if a Turkish national has been
legally in the same job for a year in the UK they may remain in the UK. They also
have a right not to be treated any worse than under Immigration Rules as they were
in 1973 when the agreement was signed.

Turkey is a member of the European Convention on Social and Medical Assistance.
As such, it's nationals are excluded from being 'persons subject to immigration
control' under section 115 of the Immigration and Asylum Act 1999. However,
although those on temporary admission will be 'lawfully present’, this does not mean
they automatically have the right to reside

In these circumstance it would be best to refer to a specialist adviser!
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Family Members of EEA nationals

1.

Family members of full EEA nationals have a right to enter or stay in the UK
regardless of whether they themselves are EU nationals.

Under EU law, a family member is, unlike the UK immigration rules, any
person living as part of the same family unit. This definition applies to all
classes of EU nationals:

A child will be considered as dependant until 21, (not 18 as in UK
rules).

A spouse or civil partner will be a family member

direct ascendants (parents, grandparents) and descendants (children
and grandchildren) of the EEA national and their spouse will be family
members if dependant.

other family members (‘extended family members') will be considered
sympathetically if they were living with the EEA national or their spouse
(and dependant upon them) in another EEA country before they came
to the UK

a cohabitee will always be treated as an extended family member if
living in a 'durable relationship' with the EEA national.

An 'extended family member' can also include someone who would
satisfy UK Immigration Rules as a dependant relative of the EEA
national or their spouse, if the EEA national were treated as settled for
the purpose of that rule.

3. The cases of Metock C127/08 amd Bigia & Ors. V ECO [2009] EWCA 79
have laid down whether or not the family life has to have existed in the EU

4.

state of origin of the worker. Metock says that the spouse does not have to

have lived with the EU national in another EU country to have those rights.

In Bigia:
- the Home Office accepted that minor children and grandchildren also had

rights despite not living with the EU national in the other EU country,
and

- other descendants and ascendants who relied on the material support of

the EU national to meet their essential needs, in the country of origin
outside the EU, would also be classed as family members, but

- 'other family members' needed to show that the dependency or

membership of the household needed to have been in place in the
other EU country from which they had come.

22



. There is no test of 'no recourse' unlike UK immigration rules for entry to the
UK although, for some families, rights to reside may be dependant on not
becoming an unreasonable burden on UK social assistance.

. For a student, the EEA regulations set a family member only as a spouse or
civil partner, and a dependant child.

. Family members who are EEA nationals will be admitted to the UK like any
other EEA national and may then apply for registration certificates.

. A non-EEA national coming to live as a family member of an EEA national
(i.e. for more than 6 months) must get a family permit visa from a British
Embassy etc. The application is free. A VAF5 needs to be completed to
apply for an EEA family permit.

. If they are instead coming on a visit they will need a visa if they are a visa
national. If not a visa national, they will need to convince an immigration
officer on entry that they are related as claimed and that the EEA national
upon which they are dependant is present in the UK exercising community
rights.

10. A dependant relationship starting after the non-EEA national is already in the

UK for some other reason can still be recognised, and the dependant may
apply for a residence card. Once granted, any other provision related to their
previous status under the immigration rules would not apply e.g. it would ‘cure’
illegal entry and prevent them being removed.

11. EEA national family members who are already in the country would apply for

a registration certificate in line with the EEA national"s registration certificate.

12. A non-EEA family member applies in-country, instead, for a residence card (or

family member residence stamp if a family member of someone on the WRS)

Estrangement and separation

EU law is not concerned with the breakdown of a marriage or civil partnership until
this results in the marriage/cp being dissolved or annulled.

In these circumstances, rights as a family member continue until such stage as a
divorce takes place. Once a divorce has taken place, see below as to whether a non-
EEA national retains rights of residence. Co-habitees will cease to be a family
member as soon as they separate because at that point the relationship ceases to
be an enduring one.

A child will remain as a family member until they are 21, even if estranged.

The difficulty for an estranged child or separated spouse is proving to the DWP or

23



UKBA that the 'principal' EU national - i.e. the one who is exercising treaty rights — is
still doing so. It may be difficult to get proof of their work, or continuous work in the
past, and to get hold of, for instance, workers registration certificates.

The AIRE centre, who campaign and monitor EU rights in the UK, has done some
work on this and are of the view that the DWP/UKBA and HMRC now have powers
to exchange information, and may over-ride rights to data protection and privacy in
these cases. An estranged spouse could therefore apply for an EEA registration
certificate on the basis of being a family member and expect the UKBA to obtain
information on their work from HMRC. The same would apply to a benefit claim. It
should be noted that EU law shifts the burden of proof onto the state to show that the
applicant does not have a treaty right.
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A family member who has retained the right of
residence

This is a special class of family member who can continue living in the UK despite the EEA
national not being present in the UK. It is therefore mostly important for non-EEA nationals.

They obtain extended rights of residence because of these provisions, and also, if they are
in this category at the time they achieve 5 years residence in the UK, can be given
permanent residence.

The people who can continue to reside in the UK are:

e non-EEA family members of a deceased qualified person who lived with them in the
UK in the 12 months before they died, and they are working or in self-employment

e those continuing on an educational course if they are the child, grandchild, spouse or
civil partner of a qualified person who has left the UK or died after they started the

course

e non-EEA divorcees living with the qualified person in the UK before the divorce AND
who work or are self-employed AND who were either

married to the qualified person for three years and lived with them in UK for
more than a year OR

has custody of the qualified person's child OR

are exercising rights of access to a child in the UK under a court order OR
the marriage broke down because of domestic violence

See also the section above on children remaining in education and their carers.
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Family Rights Exercise

Nouredine is a 19 year old Tunisian national. He is studying in the UK on a student
visa, returning home to live with his parents at vacations.

He is just completing his second academic year of three, and his visa runs out in a
few months.

His step-mother, Sandrine, is French and part way through his course she comes to
take up a paid job in the UK. She wants Nouredine's father (her husband), Yusuf,
to come over to the UK to work. Yusuf is a Tunisian national. He will bring
Nouredine's younger brother, Kamal, aged 10 and who is a French citizen, with him.
What rights does Sandrine have to stay in the UK?

What rights to Yusef and Kamal have to stay in the UK?

What would you advise Nouredine about his future options for getting permission to
stay in the UK? What advantages or disadvantages might there be to these options?

If Sandrine left the UK after 2 years, but Yusuf wished to remain to work, could he do

so, and what would you be looking at as an option if Kamal remained in school in the
UK?
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Rights for Accession State Nationals

The Workers Registration Scheme (WRS)

History

1.

When the 8 accession countries (A8) joined the EU on 1st May 2004, the UK
was not obliged to give their nationals rights to work, though was obliged to
give them rights of self-employment.

However, the UK was short of certain skilled labour, and had also found that
when the (then relatively poor) countries of Portugal and Greece had earlier
joined the EU there had been no mad rush of their nationals coming for jobs
in the UK. It was decided to allow their nationals the right to take
employment, and not just self-employment in the UK.

However, there was some negative press before the accession date, and thus
the Government introduced a scheme requiring workers from the accession
countries and their dependants to register, and also introduced rules to restrict
rights to claim benefits.

Only after 12 months continuously in registered employment would they have
the same rights as other EEA workers.

Those A8 nationals already in employment for a year did not have to apply
under the WRS, and could instead apply for a residence permit (now called a
registration certificate).

The scheme did not, of course, affect A8 nationals who already had indefinite
leave to remain.

Applications

1.

2.

3.

Applications are made using the WRS form and paying a £90 fee, which is
refundable if refused.

Whilst the form is in English the guidance is available in the languages of the
different A8 countries.

A8 nationals have to register their job and do so within 1 month of starting it.

The permission attaches to the job, and a fresh application needs to be made
if there is a change of employment.
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4. Employers are recommended to keep a copy of the WRS application form and

have to keep a copy of the registration when received. If they do not have
one of these available they may not have a defence to a charge that they are
allowing the person to work illegally.

During the first month of work, and for the period after an applications has
been made but before the registration is received, the worker is treated as
having the right to reside. This can have important implications for their rights
to claim benefit.

Registration certificate after one year

1.

After a year continuously in WRS registered employment the A8 national no
longer has to register. There must be less than a total of 30 days of
interruption in work for it to be treated as continuous.

An application can be made for a conventional EU registration certificate, but
the exemption from registering applies regardless of whether a registration
certificate is obtained. The DWP does not accept that the certificate as proof
of the exemption from registering, and may still require this to be proved
through other documentation (see passage on rights to reside in Benefits
section of this material).

If there have been interruptions of over 30 days then the worker will need to
keep registering on the scheme until they have established the 12 month
period.

The guidance on completing the WRS form is attached to this training
material. Remember, you need OISC registration to advise on completing the
form.

Troubleshooting

1.

Issues relating to processing of WRS applications can be raised directly with
UKBA.

The EU Accession States Team can be contacted on 0114 207 4074 and by e-
mail at WRS@ukba.gsi.gov.uk .

The UKBA WRS Team can be persuaded to e-mail advisers with details of
registrations, including the date of issue and employers name. This may be
accepted by DWP and council benefit teams as proof of registration going
towards the right to reside, but will need to be supplemented by proof that the
client was or is actually in that employment, as appropriate.
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¥ it

Home Office 0 B 349
Sagmd o Sact it Sheflield 53 WA,
e werkinginteuk gow uk
[First Mame] [Surname)
[House Number] [Streat]
[Town]
[County]
[Post Coda)

Date of Issue; [lssus Date)

ACCESSION STATE WORKER REGISTRATION SCHEME
REGISTRATION CERTIFICATE

Thank you for your application 1o register on the Accession State Worker Registration
Scheme. | am pleased o inform you that we have approved your application.

This is your worker reglsiration cerificate. | authorises you lo work for the employer
specified in this cerificate.

This canificale caases to be valid if you are no longer working for the employer
spacified in this certificate on the date on which it is msuad.

This certificale expires on the date you caase working for the specifled ermpioyer,
This cerificate should be retained with your worker registralion card.

Name : [First Name] [Sumame]
Date of Birth : [Date of Birth]

Nationality  [Nationality]

Unique Reference Number : [URN)

Job start date  [Date Started Employment]
Employer's Name : [Employer Nama]

Employar's Address : [Unit Mumber] [Street Namae]
[Town]
[County]
[Poat Coda]
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i ] DATE OF ISSUE [1ssue Date]
g ¥ wors cano s e : SENEED
[Post Coce|

TELEPHONE : D114 30T B0

Accession State Worker Registration Scheme

Thank you for your application to register on the Accession State Worker Registration scheme. | am
plaased 1o inform you that we have approved your appcation and that you are now registened,

Your worker reglstration caed s attached below. i you have any queries about this document, then
plaase contact Work Pemits (UK) on the laléphons number above.

Accession State Worker Registration Scheme

SURNAME :
FOREMAME(S)
DATE OF BIRTH
MATIONALITY
REFERENCE Mo
DATE OF ISSUE

Registration Card

[Surmarme]
[First Name]
[Date of Birth]
[Nationality]
[URN]

[Issus Data]

This worker registrabon cand should be retained &8 svidence of your
registration with the Accession Stale Worker Repgistration Scheme.

PLEASE DO NOT LOSE - REPLACEMENTS MAY NOT BE ISSUED

work carp seraL o D
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Exercise - A8 nationals

Part 1

Angelika Zima is a Slovak national who comes to the UK after relatives
came here to work. She has found work in a job at a sandwich factory in
Rotherham.

She has come with her husband, Kalo, who is not yet working, their
young daughter, Pusomori, with him, and Kalo's sister Florica. They
arrived 3 weeks ago, and are finding that her wages and working
conditions make life harder than expected.

Angelika is worried that her employer has not done anything yet to sort
out a permit that some of the other Slovak's working in the factory have
got.

She also wants to move to a better job once she has got established, so
wants this permit to show to prospective employers that she can work in
their job.

Advise Angelika on what she should do about this situation.

Part 2
Angelika comes back to see you 18 months later.

She tells you that she only continued working for the sandwich factory
for 5 months after she saw you, because she was pregnant.

Her husband started working in a security job with a registration
certificate after this and she went back to Slovakia to have her baby.

Her husband lost the security job 10 months ago and was then
unemployed for 2 months before getting work (and a registration
certificate) in a bakery.

She has heard that she can get a certificate a year after coming to the
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UK that will let them work without applying every time. Advise her.
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A2 countries - Bulgaria and Romania

After 31 December 2006 people from Bulgaria and Romania were able to travel
about the EU freely

However, if they want to take employed work they will usually need a registration
certificate (RC) (akin to the A8 certificate rather than the full EU one) or accession
worker card (AWC). The different types of applications and the forms used for
applying are set out in Appendix 1 to this material.

These are the routes to working legally:

ROUTE 1 - Exempt
Blue registration certificate is optional.
— Seasonal Agricultural Workers Scheme card
— leave under rules with no restriction on work
— worked legally for 12 months
- employer established elsewhere in EEA
- EEA family members
— spouse / partner of settled person

ROUTE 2 - Highly Skilled

Meet old rules for Highly Skilled Migrants Programme or old
Internationals Graduates Scheme. Blue registration certificate
issued.

ROUTE 3 — Residual 'Work Permit’

A letter of approval is obtained by employer under the
residual work permit scheme (inc SBS), and then the A2
worker can get a purple AWC.

ROUTE 4 - Permit free categories

Purple. Equivalent to most of 'permit free' categories in
immigration rules*

ROUTE 5 - Others

Self-employed, self-sufficient and students AND their
dependants. Yellow registration certificate.
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A2 ROUTE 1 - THE EXEMPTIONS

'Transitional protection' - those who had arrived before 1+t
January 2007

Those who at that date had been working continuously for 12 months in the UK
could obtain rights as an EU national and would not require n accession worker card
(AWC). They could apply for a normal EU registration certificate if they wished.
Those with indefinite leave, or limited leave to remain including permission to work,

also kept their right to work, and similarly would not need an A2 Registration
Certificate (RC) or AWC.

Other exemptions - those arriving after December 2006

There are other exemptions from obtaining an AWC. They could instead obtain an
RC as proof of the ability to work legally in the UK or would already have some other
proof of this. These categories are as follows (the document which would be proof
of ability to work is indicated in brackets):

e EEA/UK family members (blue RC)

e indefinite leave to remain in any category (residence permit)

e Highly skilled migrants programme (blue RC)

e International Graduates Scheme and Scottish Graduates Scheme

e students — up to 20 hours work allowed (yellow RC)

e those with full EU registration certificate (EU RC)

e dual nationals with another EEA state or UK (passport / endorsement)

e limited leave under rules with no restrictions on working (e.g. exceptional
leave, humanitarian protection, discretionary leave and refugee status)
(residence permit)

e Seasonal Agricultural Workers Scheme (SAWS card)

e self-employed — though can still apply for RC as proof (yellow RC)

e temporary posting to UK branch by overseas EEA company (blue RC)

e self-sufficient persons [including volunteers for charitable organisations who
are maintained and accommodated] (yellow RC)
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A2 ROUTE 3 - Work Permits

The work permits scheme can still be used by employers for their A2 nationals,
despite it's replacement by the Points Based Scheme.

Once the employer has applied for and obtained the work permit, instead of applying
for leave for the worker, they would apply for an accession worker card.

The work permits scheme will only really be of assistance if the job is in either:

- a skilled shortage occupation, or
- askilled job where the employer cannot fill the vacancy with someone from the
resident UK or EU workforce.

The Sectors Based Scheme

Usually the jobs will need to be skilled ones but under the Sectors Based Scheme
(SBS), A2 nationals can get jobs in certain meat and fish processing occupations.
There is a specific SBS application form and guidance for A2 nationals.

These posts have to be advertised through the EURES scheme in Europe and
through the UK JobCentres first.

An A2 national in this category will have a letter of approval from UKBA.

Differences in how the work permits scheme operates for A2
nationals

There are some differences in how the work permits scheme operates for A2
nationals:

an accession worker card will be valid for as long as the Bulgarian or
Romanian worker remains in the employment for which the card has been
issued. United Kingdom employers won't need to apply for an extension of the
work permit and after 12 months the A2 national could apply for a full EU
registration certificate.

United Kingdom employers are not required to inform UKBA of a technical
change of employment.

there are no restrictions on A2 nationals switching from one employment

category into another whilst in the UK (but if an individual changes jobs, their
new employer must apply for another letter of approval from UKBA and the
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individual must apply for a new accession worker card)

there are no restrictions on A2 nationals changing their status in the United
Kingdom from a worker to a student, a self-employed person or a self-
sufficient person; and

for applications under the student internships and sectors based scheme

there is no requirement for Bulgarian or Romanian nationals to be out of the
country at the time of an application.

A2 ROUTE 4 - Accession Worker Card (Purple)

To get such a document , other than through first getting a work permit, an A2
national will have to work in one of the following categories:

au pair

airport based operational ground staff of an overseas airline
domestic workers in a private household

ministers of religion, missionaries or members of a religious order
overseas government employment

postgraduate doctors, dentists and trainee general practitioners
private servants in a diplomatic household

representatives of an overseas newspaper; news agency or broadcasting
agency

sole representative of overseas company
teachers or language assistants on an approved exchange scheme

overseas qualified nurses coming for a period of supervised practice

A2 nationals (unlike A8 nationals) do not have the right to work
until the approval has been given by UKBA in this and any other
route where approval is required.

36



SECTION 2 - Welfare entitlements

In this section we look at the principal effect that EU status has on welfare
entittements. Rather than looking at each benefit in turn, we will concentrate on the
issue that goes across several benefits, in the form of the habitual residence test.

Benefits

General Provisions

EEA nationals have a right to claim benefits on similar terms to UK nationals.
However, this right does not attach to all EEA nationals as it can be dependant on
certain types of status in EU law or satisfying provisions in UK law.

You may therefore need to check the regulations for each benefit (and entitlement to
public housing) and see if it depends on the EEA national having one or more of the
following:

1. status as a 'worker' as defined in EU law

2. a particular right to reside in EU law

3. passing a residence test for particular benefits — in particular the habitual
residence test

For some benefits, though, there are a further tests and rules in relation to the right
to reside which can affect all those who have lived abroad, which are not covered in
this material.
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Benefits check-list for EU Accession State Migrant cases

— What is their nationality, work history and registration status?

— Are they in work and thus entitled to claim Tax Credits, Child Tax Credits and
Child Benefit?;

— If out of work because of sickness or maternity, have they worked long
enough for a UK employer to get Statutory Sick Pay, Statutory Maternity Pay
or Maternity Allowance.

- Is there an entitlement to means-tested benefits and in particular can they get
these benefits by passing or being exempted from the habitual residence
test? [worker, self-employed or family member of these);

- If they are an EU family member, can they claim means tested benefits on the
basis of
- working, but less than 16 hours;
- an EEA national 'head of the household's' right to reside
- through caring for the children in education of a departed or no longer
economically active EEA national?

— Can they get a benefit not affected by habitual residence or the right to reside,
for example Disability Living Allowance, Attendance Allowance, Carer’s
Allowance?;

- If they have worked in the UK, have they got UK national insurance

contributions sufficient to get a contributory benefit such as contributions
based ESA or JSA?

- If they have worked abroad, have they got National Insurance Contributions
paid in another member state for the purpose of contributory benefits (EC
Regulation 1408/71 allows for aggregation with UK contributions)?
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Residence Tests

We deal here primarily with EEA status and its affects on benefit, and also with the habitual
residence test. However, you should remember that individual benefits may have particular
qualifying periods of residence in the UK, and rules regarding the effect of absences from
the UK which we do not cover on this course.

The diagram below deals with the general rule for those, mostly means-tested benefits that

have a right to reside test

* A8 only if in registered employment or family member thereof, or self-employed.

The Habitual Residence test

First 3 months &

Initial right to reside

No right on this
basis alone, or as
work seeker.

Extended right
to reside*

A 4

May claim unless
student
or self supporting

Permanent right
to reside

No restrictions

The habitual residence test affects claims for

income support,
state pension credit

income based jobseeker’s allowance

income based employment support allowance
housing benefit/local housing allowance/council tax benefit

council housing




STAGE ONE - Who is exempt from the test?

There are exemptions from the test for a person who:
- is a worker under EC law (see below) or

has the right to reside in the UK under a EC worker Directive or

is a refugee or has been granted exceptional leave to remain in the UK
including discretionary leave, humanitarian protection or discretionary leave

or

is a person who is not subject to immigration control and who is in the UK as a
result of his deportation, expulsion or other removal by compulsion of law from
another country to the UK, or

is a person who left the island of Montserrat after 1.11.95 because of volcanic
eruption on the island

Anyone who satisfies one of these exemptions is treated as habitually resident in
the UK.

Who is a 'worker' in EU law?

The question of who is a worker (which can include the self-employed) for the
purposes of the exemption has long been a subject of argument.

If a dependant family member of the EAA National (as defined under the EEA
Regulations) is the claimant, then they get the same rights as the EEA national. So
if, say, a 19 year old daughter of a worker claims income-based Jobseekers
Allowance then she will be taken to be exempt from the habitual residence test (and
she will have the right to reside, incidentally).

This exemption does not apply if the EEA national only has rights to reside derived
from domestic law and not EU law, e.g. if they had been granted refugee status in
the past (CI1S/3255/2005).

(a) A person in employment or self-employment
First, someone will be a worker under EU law if the work that they are doing is
economically significant . This means that the income from the work must form a

significant part of the household's livelihood. The threshold is taken to be around 10-
12 hours work per week.
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(b) A worker under an EC Directive

You will recall that when we were looking at extended rights of residence, an EEA
national did not lose their status as a worker in certain circumstances.

This is mirrored in Department of Work and Pensions Guidance.

(c) A work seeker

The DWP always been of the view that a person seeking work (who has not
previously worked in the UK) was not a worker under EU law.

In the case of Collins someone who had had last worked sometime ago in the EU
but was now seeking work in the UK was held, by the European Court of Justice, not
to be a worker.

Commissioner Mesher, in CJA/4065/99 decided that a reference to a worker did not
include a work seeker (as well as deciding that the habitual residence test was
compatible with EU law).

Whilst EEA jobseekers™ are not therefore 'workers' and are not thus exempt from the
habitual residence test, they do have the right to reside. This allows them to claim
benefits but are excluded by regulations from doing this in the first three months that
they are in the UK. They might obviously be a workseeker at a later stage — for
instance after working in the UK, but not for sufficient time to become a worker under
the worker directive which requires you to have been working for a year in the UK.

A8 nationals can claim jobseekers allowance if their registered work is 15 hours or
less, respectively. The nationals of Romania and Bulgaria are in the same position
but are unlikely to have approval for work under 15 hours under the schemes
through which they get permission to work.
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STAGE TWO - Do they have the ‘Right to reside’?

Since 01 May 2004, anyone who claimed an income-related benefit (Income
Support, Income Based JobSeekers Allowance, State Pension Credit, Housing
Benefit and Council Tax Benefit) has been required to show that they have a right to
reside in the Common Travel Area UK plus Channel Islands and Ireland).

For those not exempted at stage one, the habitual residence test is thus now a two-
stage test of the right to reside in the UK or some other area of the CTA, and being
habitually resident.

How A8 / A2 Nationals are affected

1. The ‘right to reside’ test was introduced to disqualify accession country
nationals from claiming these benefits unless they had found work and
registered their jobs under the Workers Registration Scheme.

2. It applies similarly to A2 workers who need to be registered on one of the
schemes for them to lawfully working (that is by having a Registration
Certificate or Accession Worker Card or be exempt) and thus to have a right
to reside.

3. A8 and A2 nationals who have completed 12 months in employment will only
obtain the right to reside if they been in registered work for a continuous 12
month period. For the WRS, a break of more than 30 days will break the
continuity of this period.

4. The Social Security Commissioner has held this restriction to be lawful
(C1S/3232/2006, CIS 160/2007, CJSA/700/2007, CIS/775/2007 12.03.08).

5. A full-EU registration certificate (applied for on EEA1) may not in itself
establish that the 12 months has been completed successfully. This is
because A8 nationals

- might also get this they are self-employed workers or
were family members of an EEA national (but might no longer be so) —
this was the basis of the decision below), or
the document could have been incorrectly issued, or
they could have resided outside the UK for over 6 months and lost
continuity of residence
(CJSA/0572/2009).

Thus A8 nationals may also need to show documentary evidence of how they
have the right to residence including wage slips and WRS registrations for the
full 12 month period.

6. A8 nationals who are self employed do not need to register, of course, on the
WRS. Their periods of self employment can establish worker status even if
the A8 national fails to follow other statutory requirements as registering for
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tax and national insurance purposes (C1S/3213/2007 [2009] UKUT 58(AAC)).

ECSMA nationals (Turks, and Croats) on ‘temporary admission’ or limited
leave, are ‘lawfully present’ following the decision in Szoma and are therefore
entitled to claim. However this is not equivalent to the ‘right to reside’ test,
and such applicants might fail this, but will certainly be subject to the second
part of the habitual residence test (Yesiloz v LB Camden [2009] EWCA Civil
415). [Also, this does not help other ECSMA nationals who are from countries
that are now also EU accession countries — e.g. Poland - as their right to
reside is now covered solely by EU law therefore they will never be on
temporary admission or limited leave]

How others are affected — benefits decisions on the right to reside

1.

2.

However, the test also applies to any person including non-A8 EEA nationals.

Agency work, which the DWP has argued can be ancillary and insufficient to
confer worker status, can be enough to confer worker status if short periods
of work are not separated by longer periods of work. The work done, if
regular is enough, and even if for short periods at a time, can be enough to
establish them as members of the national workforce (CIS/1502/2007 [2009]
UKUT 38 (AAC)).

In CIS/2484/2005, where a Tribunal of Commissioners held that a Swedish
citizen of Somali origin who had never worked in the UK did not have the right
to reside under EU law and therefore could not pass the first part of this test.

This has been further confirmed by Abdirahman and Ullusow v Secretary of
State for Work and Pensions [2007] EWCA Civ 657 [R(IS)8/07]. This held
that: “while Article 18 of the EC Treaty imposed an obligation on the UK to
confer a right to reside on nationals of Member States, that obligation is
subject to the limitations imposed under Directive 90/364 to the effect that
beneficiaries of the right of residence must not become an unreasonable
burden on the public finances of the host Member State, and so Article 18 did
not create a right of residence in another Member State for an EEA national
who was not economically active (Trojani [2004] ECR I-7573).”

Carers of children in Education

This has now been affected by the European Court of Justice cases of Case
C-310/08 Ibrahim and Case C-480/08 Teixeira . See the section on 'Other

rights to reside' above for the full effect.

The decision affects homelessness applications, other allocations of public
housing, Income Support, income related ESA and JSA, and Pension Credit.
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7.

The DWP has issued guidance regarding this right to reside in Memo DMG
30/10, which should be quoted if a decision maker is refusing to grant income
support.

If a person who has EU extended rights to reside as a worker, ceases to be
economically active then they continue have a right to reside but in order to
care for the child. They may become economically inactive because they lose
their job, or they give up work to look after a child, or where the parent with
EU rights leaves the UK.

In practice the parent should therefore be able to claim Income Support for
themselves and the child or children.

10. The right applies whether or not the parent is an EEA national or a non-EEA

11.

national. There must be doubt, therefore, whether paragraph 257C of the
Immigration Rules — which gives leave to the carer of a self-sufficient EEA
child in education — is wholly compatible with EU law. This is because the
leave given to a non-EEA carer is subject to them being able to support
themselves without recourse to public funds.

The ruling relates to a single primary carer, and does not refer to a couple
where neither is economically inactive. There is nothing to stop there being
another parent who is present as a secondary carer, but in those
circumstances there would be a couple, and jobseekers allowance would
need to be claimed. Hence one of the couple would, in effect, have to
become economically active.

12. The rights of residence of the child continues even when they move on to

higher education. However, the right of the parent to remain as a carer after
the age of 18 would depend on the assessment of whether the child continued
to require care.

13.DWP guidance on this provision states that:

only where a parent has been an employee will the right to reside to care
for a child exist; and

there must be a common period when the economically active parent and
the child lived in the UK at the same time and the child was in general
education;

- general education does not include nursery or pre-school i.e. the child will
usually be around 5 years old;

The provision will not apply to A8 or A2 workers during their first year in
employment on the grounds they do not acquire rights under EEC
regulation 1612/68. This is disputed by the AIRE Centre and litigation may
follow.
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Claiming during the period of an initial right to reside & jobseekers in the first
three months in the UK

From 30 April 2006, an EU Directive on the rights of free movement in the EU
[2004/38], introduced new rights of residence for EU nationals, which the UK
enacted through the EEA Regulations 2006

One of these was the new right of residence for the first three months to every EU
national and their family members, including economically inactive people (e.g. a
retired person).

The right is conditional on them not being an unreasonable burden on social
assistance.

The directive is not in itself enough to establish that a person is a worker and will not
therefore lead to exemption from the habitual residence test - it will only mean that
some have the right to reside.

Rights to claim benefit on the basis of the initial right to reside under this directive
have been restricted by UK Benefits regulations.

You will be treated as not having a right of residence for the purposes of
Income Support, income-based Jobseekers Allowance, housing benefit,
council tax benefit, pension credit and public housing during the first three
months in the UK unless economically active;

For the purposes of public housing and the benéefits listed above, someone
who has a right to reside only as a job seeker (and their family members)
are also excluded from entitlement during their first three months in the
UK.

Child benefit and child tax credit are not affected.

45



STAGE THREE - Are they habitually resident?

The following factors may affect whether someone is habitually resident:

e a likelihood of remaining resident
e an actual period of residence (with reference to the above)
® clear ties with the UK

DWP guidance on some of the factors they consider is at paragraphs 071198 —
071206.

Habitual Residence Test — court decisions
In Secretary of State v Bhakta, the courts have decided that a tribunal, (or on appeal,

the Commissioner — and probably the DWP when deciding an application) can state
a date by which they believe the applicant will have become habitually resident.

House of Lords, Nessa v. CAO (1999) 1 WLR 1937 HL 2 CIS/4389/99 3
CIS/4474/03:

“To be habitually resident in a country a person must have actually taken up
residence and lived there for a period. It is not sufficient that the person came to this
country voluntarily and for settled purposes. He must be resident in fact for an
appropriate period of time which demonstrates that his residence has become, and
is likely to remain, habitual in nature.”

“The appropriate period of time need not be lengthy if the facts indicate that a
person’s residence has become habitual in nature at an early stage. In some
circumstances the period can be as little as a month, but it must be a period which is
more than momentary in a claimant’s life history. A period of between one and three
months is likely to be appropriate to demonstrate that a person’s residence is
habitual in nature. Cogent reasons should be given where a period longer than three
months is considered necessary.”
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The Habitual Residence Test and EEA Nationals

Is the benefit one
affected by the tests —
IS, ibJSA, HB, CTB,
pension credit, council

housing?
|

YES
|

Is the claimant* a full
EEA national or A8/
A2 national?

* = or spouse / partner /
parent if u21

Full EEA

Is the claimant*
working more than 10-
12 hours or self-

A8/ A2

Reg. Certificate
following 1 years
work? (or self-emp)

NO YES

employed?

Do they
remain a
worker under
EU
Directives?

Do they* have an AWC
or Registration AND
are still in that job?

NO YES

residence test
and may claim

Exempt from | | YES NO
habitual

Do they have right to reside?

YES

Are they habitually
resident in the UK?

Not able to claim as do
not have right to
reside

NO YES

Fail habitual

Pass habitual

residence test residence test
and claim and may claim
refused
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The Habitual Residence test

A diagram showing the questions you would ask to see if someone would pass these
'residence’ tests is above. The diagram can be simplified as follows:

Are they exempt as
worker or under YES

worker directive?
NO
Do they have right to Fail
reside? NO residence
test
YES
NO
Are they habitually Pass
resident? YES residence
test
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Exercise - Habitual residence

Farhiya is an ethnic Somali woman who left Somalia in 1989 when she was 9 years old and
obtained refugee status in the Netherlands. She became a Dutch national in 1999. She
married a fellow Somali and had two children, but her husband became violent and
threatened to kill her and take the children back to Somalia. She took her children and left
immediately (4 weeks ago) for the UK, where her sister lived. Her husband has a large
extended family and she did not feel safe anywhere in Holland.

When she arrived in the UK she claimed income support. Her children will start at a primary
school after half-term. She has started an IT course at Sheffield College and is looking for
work. She has no intention of returning to Holland.

Her benefits claim was refused 2 weeks ago on grounds she did not have the right to reside
and was not habitually resident.

She has appealed. Advise her on whether the appeal is likely to be successful.

She has been offered part time work with a Somali lunch club for the elderly for 12.5 hours
per week starting in 2 weeks.

How might this affect your advice on her claim and the decision that may be made in
the appeal?
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Other benefits Provisions

Exportability and Co-ordination of social security

EU law allows for the co-ordination of social security between member states.

Periods of residence, employment and contributions paid abroad can count towards
entitlement to certain UK benéefits.

For instance contributions might be agregated with UK contributions to establish
entitlement to JSA or ESA, or periods of employment may allow qualification towards
maternity allowance or DLA.

See the CPAG Welfare Benefits and Tax Credits Handbook for details.

Attendance Allowance, Carer’s Allowance, Disability
Living Allowance, Category D Retirement Pension,
Working Tax Credits

These will always be available as a minimum to EEA nationals with a right to reside
and their family members including non-EEA family members.

The loss of the right to reside would normally be a change of circumstances for
which the claimant would be under a duty to report to HMRC / DWP.

The actual test for these benefits is ‘ordinary residence'.

This has no statutory definition, but case law (and principally the Shah decision) sets
out some help. Basically, a person would need to be present in the UK, with some
period of residence and with a settled purpose to remain for a settled reason with the
UK as their regular abode.

Shah did decide that individuals could not be ordinarily resident if they did not have
the right to live in the UK under immigration law, but this is only at the level of being
lawfully present rather than having the right to reside. Thus EEA nationals who are
not subject to immigration control would have no problems with this.

This is an easier test to satisfy but might still be a problem if a person had just
arrived in the UK, had no links with the UK, and wanted to claim benéefits for their
own sake. The decision maker would be entitled to look at future intentions, and
how viable it was, for the EEA migrant to remain for the purpose stated.

In some cases, e.g DLA, the Department of Work and Pensions may apply a rule of
thumb that someone needs to have been present for 6 months out of the last 12, but
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this is not set in stone.

Child Benefit and Child Tax Credit

These benefits are not subject to the habitual residence test.
They are subject to the child being present in the UK AND to the claimant :

® being present in the UK
® being ordinarily resident and
® having a right to reside.

This means that entitlements will start and stop depending - for an A8 national —
upon whether they are maintaining their registration (and actually in the registered
employment) under the Workers Registration Scheme.

The HMRC description of how they apply this test is at
http://www.hmrc.gov.uk/taxcredits/residence-rules.htm .

Claims for children not in the UK
“For both the CTC and Child Benefit, there is no requirement for the child in question

to be ordinarily resident in the UK: the “ordinary residence” test is applicable to the
claimant.

However, for the claimant to be eligible for the CTC, the child must be “normally
living” with him or her. This test is set out in Regulation 3 (1), Rule 1, of the Child Tax
Credit Regulations 2002.

For Child Benefit, Regulations 21 and 25 of the Child Benefit (General) Regulations
2006 provide that for the claimant to be eligible for Child Benefit, the child must be
physically present in, respectively, Great Britain or Northern Ireland.

However, if the child is not physically present in Great Britain or Northern Ireland, he
or she may still be treated as present for at least the first 12 weeks of a temporary
absence.

Further, the child may continue to be treated as present in Great Britain or Northern
Ireland for more than 12 weeks of a temporary absence where one of the following
applies:
« if the child is receiving full-time education in an EEA country or Switzerland;
« if the child is on an educational exchange or visit that is approved in writing by
the child’s school; or
« if the child is to get medical treatment for an illness that began before the child
left Great Britain or Northern Ireland.
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There is no time limit on these temporary absences. The only requirement is that the
absence is temporary and the intention is to return to Great Britain or Northern
Ireland at the end of it.”

(Extract from HMRC website)

It has therefore been the case that EU nationals have been able to claim CTC and CB
for children who have been in the UK but who are now temporarily absent in their
home country receiving education.

Additionally, tax credits and child benefit, as 'family benefits' can attract allowances
or dependants' additions for dependant family members who are living abroad.

In practice HMRC will ask for evidence that children are registered in Uk schools and exist,
and/or that they are abroad and that no equivalent benefits are paid.

Whilst an ability to claim for children usually depends on there being a 'right to
reside', EU nationals who are no longer qualified persons might still get Child Benefit
and CTC if they are part of the 'insured workforce' of the UK — i.e. when they are in a
period where their contributions from earnings could bestow a benefit.
(CF/2266/2007 [2009] UKUT 18 AAC on Regulation 1408/71)
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Exercise - Benefits

Besnik and Stanka Lolo are Slovaks who came to the UK to seek work
together with their 2 children aged 8 and 6. They live in shared rented
accommodation.

Advise them of their benefits rights at each of the following stages:

A They arrive but are without work for the first 2 weeks

B Besnik gets a job but on a relatively low wage after 2 weeks.

C After 3 weeks working he applies for his workers registration card

D After 5 weeks working the registration card has not arrived

E After 6 weeks the card arrives

F After 8 weeks the children return to Slovakia as they have not got a
school place and will go to school in Slovakia until next term when they
will go to school in the UK.

G After 18 weeks Besnik loses his job and is out of work for 3 weeks

H He then finds work again, and the children return

| After 14 months in the UK he gets his full EU registration certificate
after applying on form EEA1, but 2 weeks later is unemployed whilst
between jobs.
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Social Services

Schedule 3 of the Nationality Immigration and Asylum Act 2002 excluded a number
of categories of people from entitlement to help under the National Assistance Act,
section 17 of the Children Act and certain other provisions, unless they were British,
or a child, or — for EU nationals - a payment or service was required to avoid a
breach of treaty rights, or rights under the European Convention on Human Rights.

The case of R v Lambeth held that though children may be supported, support is not
required to allow the parent to enjoy family life with the child if the adult can be
reasonably expected to travel to their country of origin.

It is thus reasonable for a local authority Social Services to say (after a full
assessment):

1. They will not support the EU parent and child if it is reasonable for them to
return to their country where they might get support. It might, though, be
unreasonable for someone who is pregnant or ill to be expected to return;

2. If the parent refuses to return, that they will support the child but not the adult
— and thus will provide this only by taking the child into care if the parent is not
supporting the child;

Under the Withdrawal of Support (Travel Assistance and Temporary
Accommodation) Regulations 2002, local authorities have powers to make travel
arrangements for EEA nationals with a child to travel back to the relevant EEA state,
and to be accommodated pending travel.

It is not reasonable for them to :

1. refuse to provide support or services if the adult is exercising a treaty right
here (i.e. they have the right to reside) and to return to their home country to
get the support or service would stop them enjoying the treaty right. This may
not help, though, a workseeker (R (Conde) v Lambeth LBC);

2. refuse or fail to carry out a full assessment of the human rights. The duty to
assess arises when there appears to be a need, and any exclusion because
of status can only take place after a full assessment.

Social workers should make findings on whether
- there is a means of support in the country of origin
there is a risk to safety upon return,
return to the country of origin would disproportionally breach the child or
parent's rights to family life with someone who will remain in the UK and could
not reasonably be expected to accompany them.
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Detailed guidance and pro-forma assessment forms for social workers have been
issued by the No Recourse to Public Funds Network, acting under the auspices of
the Association of Directors of Social Services. This can be found at:
http://www.islington.gov.uk/community/equalitydiversity/refugees_migrants/nrpf netw
ork/policy guidance.as

and one should urge social workers to carry out an assessment following this
guidance before making a decision to refuse support, or to support only to the extent
of making travel arrangements.

NRPF

network

Mo Recourse to Public Funds Network
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Flo-diagram — EEA Nationals and Social Services duties
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Housing

Introduction

EU migrants have had particular problems accessing public housing and the reasons
for this are set out below.

This has meant that many have had to rely on private sector housing.
This section deals with:

- homelessness

- council houses through the allocations policy

- disrepair

- overcrowding

- standards in the private rented sector and for houses in multiple occupation

Homelessness

EU migrants are subject to the habitual residence test, that we have already
encountered above (benefits section) including the right to reside.

Regulations 6(1)(b)(i) and (c) of the Eligibility Regulations exclude EU nationals
relying on the right to reside in the initial three months having a right to reside for the
purposes of being housed as homeless or through a council's allocations policy.

For those who pass this test there will be other issues which we discuss below in the
context of a brief description of the homeless law in the UK.

Intentionally homeless

As with other applicants, an EU migrant may be considered 'intentionally homeless' if
they have deliberately done something which has made them lose their home.
Choosing to leave a suitable home back in the country of origin can still render them
intentionally homeless. This particularly affects EU migrants if they claim upon
arrival in the UK or after a short period of time.

However, if an EU migrant has become homeless because of rent or mortgage
arrears, usually on a property in the UK, they should not automatically be considered
to be intentionally homeless. The local authority must look at each case individually.
If they lost their home because of genuine financial problems or the actions of others
in making the accommodation overcrowded, then they will not be intentionally
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homeless.
Local connection

The local authority may refuse to accept responsibility if it thinks that you have no
connection with the area where you are looking for help with housing. You would
usually be expected to live, work or have family links to have a local connection. In
this situation, you may be referred to an area where you do have a connection.

Persons from EEA countries may not have a local connection with any place in the
UK, or may have established a local connection by virtue of a (relatively short) period
of residence or work.

Council houses through the allocations policy

This is also subject to the habitual residence test, and all it's elements. The same
rules apply in relation to exemption and the right to reside.

However, if income support or income based JSA has been awarded, the claimant
will be treated as having passed the test.

Disrepair, Overcrowding and Standards in the private
rented sector, and for houses in multiple occupation

Overcrowding has been a particular problem for some EU families, particularly Roma
with extended families. Some of the overcrowding is down to unscrupulous
landlords but on other occasions the tenants themselves have been responsible for
allowing too many people to live in the house.

The low income of some families has contributed to this and has also meant that
they have been compelled to rent some of the cheapest and poorest accommodation
on the market.

The difficulty with enforcement action, and having tenants report repairs, is that
many Roma and other A8 nationals may:

- in certain cases have the accommodation provided along with the job and will
have fears that they will be sacked if they complain

- they will fear eviction from unscrupulous landlords or that their tenancy will not be
renewed

- they will be afraid that the rent will go up if the property is improved

- they may not believe they have a right to repairs

- they may not perceive the disrepair as a problem according to the standards of
their home country

- they may fix the repair themselves (there have been some occasions where they
have reconnected gas and electricity without the permission of the energy
companies!)
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Environmental Health or equivalent services in local councils are responsible for
making sure that private accommodation meets statutory standards and can serve
enforcement notices if they do not. They can help with any of the following:

1. Investigation of complaints of disrepair in tenanted homes (let by private
landlords )

2. Investigation of overcrowding in all private properties e.g. leaking gutters,
filthy/infested properties, empty properties.

3. Investigation of poor standards in houses occupied by more than one
household

Housing defects which may affect the health and safety of the occupants include

Unsafe gas or electrical installations and fixed appliances (e.g. gas fires)

Fire protection (though the Fire Authority can carry out free fire safety
inspections)

Overcrowding, security, light and noise

A lack of or an unhealthy water supply

Inappropriate kitchen or bathroom facilities( including hot water provision )
Hazards from falling etc.

Structural instability

Houses in multiple occupation

A house in multiple occupation is now one of the following (see also direct.gov on
this):

e an entire house or flat which is let to three or more tenants who form two or
more households and who share a kitchen, bathroom or toilet.

e a house which has been converted entirely into bedsits or other non-self-
contained accommodation and which is let to three or more tenants who form
two or more households and who share kitchen, bathroom or toilet facilities

e a converted house which contains one or more flats which are not wholly self
contained and which is occupied by three or more tenants who form two or
more households

e a building which is converted entirely into self-contained flats if the conversion
did not meet the standards of the 1991 Building Regulations and more than
one-third of the flats are let on short-term tenancies

e in order to be an HMO the property must be used as the tenants' only or main
residence and it should be used solely or mainly to house tenants. Properties
let to students and migrant workers will be treated as their only or main
residence and the same will apply to properties which are used as domestic
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refuges

A household for the purposes of the relevant regulations can only consist of
members of the same family — not unrelated individuals — but only as distant as
aunts, uncles, nephew and nieces of the tenant.

The definition is relevant because there are more standards that can be enforced
against HMO's. There are national minimum standards set for HMQO's and councils
may set higher standards.

These include:

e Fire precautions e.g. fire alarms, emergency lighting, fire doors, etc

e Kitchen facilities

e Bathroom facilities

e Minimum room sizes depending on how many people occupy the property
and whether a communal living space is available
Extra management responsibilities e.g. the cleanliness of the common areas
and general maintenance of the property including refuse facilities, yards and
gardens.

The properties re more likely to be subject to assessment under the Housing Health
and Safety Rating System, which attaches can result in enforcement powers where
properties do not meet the standards.

Properties with three or more storeys with 5 or more unrelated tenants have to be

licensed with the local authority and local authorities also have the power to licence
smaller HMO's (Sheffield does not currently do so).

Deposits

All deposits for assured shorthold tenancies (the normal private sector tenancy) have
by law to be put into an authorised tenancy deposit scheme .

The money is either held by the scheme or it is covered by an insurance policy paid
by the landlord. If there is a dispute at the end of the tenancy over who gets the
money, the dispute goes to alternative dispute resolution rather than (as before) the
tenant having to take the landlord to court.

Utilities

When a tenant moves into a property they can find out who the current gas and
electricity supplier is by telephoning 0870 608 1524 for gas and 0845 3300 889 for
electricity.

Health and safety Executive leaflets on gas safety in all the A8 languages are
available from their website or via the link from the NRC website.
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Refuse services are also, of course, provided to private rented accommodation.
Some EU migrants have large households or may have several households
occupying the same property. In these circumstances it is possible to obtain further

refuse bins.
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Exercise - Housing

Nicu is a Slovak Roma man who has been working in a sandwich factory
for the last six months. He shares a house with 6 other men from
Slovakia. He and his wife, Zora, and their 3 year old daughter share a
small room in the house.

They rent from a landlord who owns the house and collects rent from
them individually each month. He paid a £250 deposit. They share a
single kitchen, toilet, and bathroom. They have no written tenancy
agreement.

The heating in the house is not working and the window to their room is
jammed partially shut, with the gap covered with plastic. There is some
damp and black spots on the ceiling of their second storey room.

Neighbours have reported the house to the council because the rubbish
from the house has overflowed, and has been scattered in the garden
and onto neighbouring properties. Nicu has problems getting his
daughter off to sleep sometimes when the other men drink and play loud
music.

Nicu has been told the Council is coming to look at the property and is

worried that they, or the landlord might evict him, and asks whether he
could get a council house if this happens.

What advice could you give, whether or not he asks for it?
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Employment

General

This training is not a specialist course on employment rights. Regardless of the
origin of workers they have the same rights in UK law.

As with other areas of advice, it may be best to refer complex problems to
employment law specialists within advice agencies, law centres, solicitors in private
practice and trades unions.

However, there are some areas where migrant workers have been particularly
vulnerable — in relation to abuses of health and safety, low pay, and exploitation by
employment agencies and gangmasters.

TUC’s Know your Rights line - 0870 600 4882
The TUC produce booklets on workers rights including in the A8 languages, French

and Spanish. You can get copies of these online via the link to their website in the
EU Migrants section of our website www.nrcentre.org.uk/advice.

Employee or Self-Employed?

Specialist advice should be sought where the employer is also wrongly described
the worker as self-employed, rather than employed, in order to reduce their rights.

If you are unsure of the tests that might distinguish the different statuses look at the
TUC 's list of the different characteristics.

Trades Unions have taken Employment Tribunal cases for A8 workers affected by
this.

It is also likely that- with the tight regulation of which A2 migrants may get permission

to be employed, that both employer and employee will seek to describe the
relationship as self-employment to get round the restrictions.

Health and Safety at work

Advice on health and safety at work is included in the TUC booklets on migrant
workers rights in the A8 languages.

From an advice perspective most enforcement action would be carried out by the
Heath and Safety Executive.
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HSE’s information line - 08701 545500 - for advice or to complain. Advice is also
available from this number in other languages.

The TUC and HSE have also produced leaflets on health and safety issues in A*
langauges (again see links on NRC website).

Sheffield Occupational Health Advisory Service has also produced a number of
leaflets in EU A8 migrant languages on specific safety issues which we also link to.

Minimum Wage

The minimum wage is something that can be enforced by an individual by taking an
employer to court or by

National Minimum Wage Helpline 0845 600 0678
Callers can be assisted in 30 different languages.

Agricultural workers have separate pay rates set by the Agricultural Wages Board.
These are enforced by the Department for Environment, Food and Rural Affairs
(DEFRA — www.defra.gov.uk )

Working for an Employment Agency

Employment agencies make their money from employers who need workers and
should not charge the worker.

There have been reports of individuals even within the EU migrant communities
charging for introducing workers to an employer or agency.

It can be complicated by the worker having paid an agency abroad , because they
may be operating under the law of the country of origin or charged for other services
such as travel to the UK.

An employment agency in the UK:

° cannot charge a fee for finding work or for enrolment

° cannot charge for other services,

° cannot withhold pay pending payment from the hiring company or pending a
timesheet

° must provide 4 weeks annual paid leave
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Gangmasters

Some employment agencies that work in certain sectors have to be licenced by the
Gangmasters Licensing Authority.

If you come across a worker in this sector you can check whether the agency is
licensed or is required to be licensed, and initiate enforcement action.

Gangmasters Licensing Authority 0845 602 5020 or intelligence@gla.gsi.gov.uk

Which sectors are covered?:

agriculture
forestry
« horticulture
- shellfish gathering
- food and drink processing and packaging

Who needs a licence?:

Section 4 of the Gangmasters (Licensing) Act 2004 specifies who needs a licence
within these sectors. Generally, the following activities require a licence:

« supplying labour to work in the licensed sectors

+ using workers to provide a service in the licensed sectors

» using workers to gather shellfish
If the work is done within the UK, a licence is still required even if the agency is
based outside the UK.
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Education

Schools

Getting a place in a Sheffield school nearby to one's residence is probably not as
difficult as some other areas of the UK.

More information about Primary Schools can be obtained from: the Primary
Admissions Team, in Sheffield City Council. Tel: 0114 273 5766. The Secondary
Admissions Team,numberis 0114 273 5790.

The Slovak community has some resistance, we are informed, to compulsory
schooling due to their experience of the system in Slovakia, including discrimination
there against the Roma.

Frequent changes of address, responsibilities given to older children to look after
younger ones, delays in finding school places, and bullying in schools have also
caused attendance problems.

The Ethnic Minority Achievement Service (EMAS) can offer advice and support. In
these circumstances. EMAS gives advice to schools on all areas of the curriculum.
Schools employ teachers of English as an Additional Language (EAL) and support
staff to raise the achievement of minority ethnic children. You can contact EMAS for
advice and support on tel: 0114 250 6886.

Older children in EEA families might get careers and education advice from the
Connexions service.

Post-16 education

Educational Maintenance Allowances (EMA's) are available to those attending sixth-
forms of Colleges from 16-19.

EMA's are available to an applicant who is

- a national of any European Union (EU) country (including Gibraltar), or the spouse
or civil partner or child of an EU national, and been ordinarily resident in the
European Economic Area (EEA) for at least the three years prior to the start of his
learning programme; or

- an EEA migrant worker, Swiss National or Turkish Migrant Worker, or the spouse,
civil partner or child of any of the above, who has Indefinite Leave to Remain in the
UK, and who is ordinarily resident in the UK at the start of the learning programme,
and has been ordinarily resident in the EEA throughout the three year period prior to
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the course starting.

Higher Education

EEA nationals and their family members who have been resident in an EEA country
for the last three years will be entitled to home student fees for study in the UK.

They will also be able to get a student loan for the tuition fees in these
circumstances.

Student loans for maintenance are only available to these EEA students (including
where the student is family member) if they are ordinarily resident in the UK before
their course started and

e if the EEA national (student or 'head') has been ordinarily resident in the UK
for three years before the course starts OR

e if the EEA national is a worker, has been resident in the EEA for three years

before the start of the course.

See the UKCISA website for full guidance (UK Council for International Student
Affairs).

Qualifications

The National Recognition Information Centre for the United Kingdom (NARIC)
NARIC — part of the Department for Education and Skills will provide information on
the 'equivalency' of overseas qualifications, and will be able to provide details of
what it's UK equivalent is Further information about the services they offer is on their
website - www.naric.org.uk.

Driving licences

As an A8 national you can exchange full valid car, motorcycle or moped licences
from your country of origin for full GB licences. This must be done within 5 years of
arriving in the UK, it is acceptable for a vehicle to be driven in the UK using a foreign
driving licence for one year from the date of entry to the UK.

If you have a valid licence from your country of origin you will need to apply for a
provisional licence using forms D1 and D 750 from the Post office and send this to
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DVLA, Swansea, SA99 1AD with the correct fee.
(extract from Direct.gov).
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Health Charges

Summary of the Regulations

Most EU migrants have the potential to be treated as overseas visitors and it is pos-
sible that hospitals will try to charge them for certain types of treatment under the
NHS (Charges to Overseas Visitors) Regulations.

The Hospitals should go through the following tests to ascertain charge..

e |s the patient an ‘overseas visitor?
e Is the treatment exempt from charge?
e |s the EU national exempt from being charged?

e For those eligible to be charged, has the course of treatment begun before
their status changed to make them ineligible?

1. Who is an “overseas visitor”?

This is defined as a person who is not ordinarily resident in the UK. It can include
any immigration status including British and EU.

2. Is the treatment exempt?

Exempt treatment is listed at regulation 3. The main categories are:
Accident and Emergency and NHS walk-in centres

Non-hospital treatment e.g. GP’s treatment (though GP’s can refuse to re-
gister non-residents, or may treat them as temporary residents) they have the
power to treat non-registered and non-resident patients who require treatment
in an emergency.

- Specified diseases in schedule 1 (not including HIV)
Family planning

STD clinic treatment but not for HIV (with the exception of the test and coun-
selling)

Treatment after detention under the Mental Health Act or by the courts as part
of a probation order.

3. Is the overseas visitor exempted from charge?

The following categories are exempt — not all are listed — see the regulations for full
details:

lawful employees and the lawfully self-employed (including such employment
in another EU country)
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voluntary health workers
those taking up permanent residence.

those with 1 years lawful residence in the UK (except as a visitor for private
medical treatment) [Previously anyone who had lived in UK for over 1 years
was exempt, whatever their status]. Note that solicitors are pursuing an argu-
ment that lawful residence can include those who are on temporary admission
issued at a port of entry.

- students on a course of 6 months or more
refugees
asylum applicants
prisoners inc. those detained because of their immigration status

those who can be treated under reciprocal arrangements made with their
country®

EU/ECSMA nationals not covered by reciprocal agreements (accession
state countries) but who do not have the resources to pay

EU nationals on visits who have the completed form E128 (all treatment)
or E112 (for specific conditions)

Those receiving retirement pension in UK who are here for in excess of
6 months who spend the rest of their time in the EU

and, where the need for treatment arose during the visit, also

- EUI/EEA nationals
- Refugees recognised as such by EU countries and their family members
- Those who have had 10 years lawful residence in the UK at any time

- Schedule 2 nationals - significantly this includes former USSR (excluding Balt-
ic States), Bulgaria, Hungary, Poland, former Yugoslavia (will include Koso-
vars)

- ECSMA nationals without the funds to pay for the treatment.

4. Has the course of treatment started?
If the course of treatment has already been started before the regulations

came into force or before the visitor became ineligible, then the overseas visi-
tor is exempt from charge for the rest of the course of treatment.

70



ROUND UP EXERCISE

You are approached by a Slovak national working in the UK who has
just arrived.

He asks you to

get his kid a school place

get him a national insurance number

get him insurance for his car

do something about the bill he got for his wife's admission to
hospital for 3 days after a fall damaged her back

write to the employment agency that has sent a man round to
collect £150 for finding him his job picking turnips on a farm
outside Doncaster.

A S

o

What will you do to sort this?

71



Appendix 1 - EEA nationals, family members,

documents and application forms

This table describes the documents that EEA workers and their family may obtain in
order to work and not necessarily simply to be present in the UK.

Note: the various forms to get a work permit for A2 nationals under the pre-
PBS scheme are not listed other than for SBS. Dependants would get leave in

line
Status of 'head' of | Application |A2 Family member Non-EEA family member
family form
Document App. form |Document App. form
Full EEA national / | EEA1 Full EU EEA1 or Residence Card| EEA2
A8, A2 after 1 year | . Registration
on WRS/RC etc. QLI s0] 15755 Certificate BR7
dependants)
A8 on WRS WRS Family Member | BR7 Residence FMRS
Registration Stamp
Certificate
A2 — Accession BR3 Accession BR4 —not au | Family BR6 - not au
Worker Card Worker Card in | pair's Member pair's
own right as dependants | Residence dependants
authorised Stamp
family member
A2 — Registration |BRI Registration BR1 Residence Card | BRS
Certificate as self- Certificate
emp, self-sufficient,
student, exempt.
A2 — Reg. Cert. As |BR2 Registration BR2 Residence Card | BRS
highly skilled Certificate
migrant
A2 — SAWS card - |Issued by Not entitled to obtain a document authorising work unless can do
6 months max approved so in their own right. Dependants who are A2 nationals may still
operator be present but may not necessarily have the 'right to reside' in EU
law.
A2 - SBS letter of |SB1/SB1x
approval - Max 12
months
Permanent EEA3 Permanent EEA3 Indefinite leave | EEA4
Residence Residence
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Appendix 2 - Care of EEA Child under the
Immigration Rules

Requirements for leave to enter or remain as the primary carer or relative of an
EEA national self-sufficient child

257C. The requirements to be met by a person seeking leave to enter or remain as the
primary carer or relative of an EEA national self-sufficient child are that the applicant:

(i) is:
(a) the primary carer; or
(b) the parent; or
(c) the sibling,

of an EEA national under the age of 18 who has a right of residence in the
United Kingdom under the 2006 EEA Regulations as a self-sufficient person; and

(ii) is living with the EEA national or is seeking entry to the United Kingdom in
order to live with the EEA national; and

(iii) in the case of a sibling of the EEA national:

(a) is under the age of 18 or has current leave to enter or remain in
this capacity; and

(b) is unmarried and is not a civil partner, has not formed an
independent family unit and is not leading an independent life; and

(iv) can, and will, be maintained and accommodated without taking employment
or having recourse to public funds; and

(v) if seeking leave to enter, holds a valid United Kingdom entry clearance for
entry in this capacity.

In this paragraph, "sibling", includes a half-brother or half-sister and a stepbrother or
stepsister.

Leave to enter or remain as the primary carer or relative of an EEA national
self-sufficient child

257D. Leave to enter or remain in the United Kingdom as the primary carer or relative of an
EEA national self-sufficient child may be granted for a period not exceeding five years or the
remaining period of validity of any residence permit held by the EEA national under the 2006
EEA Regulations, whichever is the shorter, provided that, in the case of an application for
leave to enter, the applicant is able to produce to the Immigration Officer, on arrival a valid
entry clearance for entry in this capacity or, in the case of an application for leave to remain,
the applicant is able to satisfy the Secretary of State that each of the requirements of
paragraph 257C (i) to (iv) is met. Leave to enter or remain is to be subject to a condition
prohibiting employment and recourse to public funds.
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Refusal of leave to enter or remain as the primary carer or relative of an EEA
national self-sufficient child

257E. Leave to enter or remain in the United Kingdom as the primary carer or relative of an
EEA national self-sufficient child is to be refused if, in the case of an application for leave to
enter, the applicant is unable to produce to the Immigration Officer on arrival a valid United
Kingdom entry clearance for entry in this capacity or, in the case of an application for leave
to remain, if the applicant is unable to satisfy the Secretary of State that each of the
requirements of paragraph 257C (i) to (iv) is met.
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