Basics of asylum law and procedure


WHO IS A REFUGEE?

THE DEFINITION OF A REFUGEE

The UN Convention defines a refugee as

“a person who has a well-founded fear of persecution for reasons of race, religion, nationality, membership of a particular social group or political opinion and who is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence.. .is unable or, owing to such fear, is unwilling to return to it.”

These elements can be broken down as follows:

Well founded fear

This means that the refugee subjectively has a fear of returning and that this fear has a solid objective foundation. There needs to be a ‘reasonable likelihood’ that there is such a danger.

Persecution

This is a threat to life or freedom or some other serious violation of human rights. It is not the same as discrimination, though discrimination with other things might be enough to show persecution.

It is not the same as prosecution - as someone may be legitimately prosecuted for any number of things. However, if the punishment is disproportionate to the offence or where the crimes or use of a prosecution is political in nature this can be persecution.

Persecution is usually from the government or other ‘authorities’. Persecution by the civil population is not included unless the government is unable or unwilling to protect the refugee. In effect there has to be some collusion in, indifference to, or inability to protect from the refugee from the persecution on the part of the authorities.  This would not be the case if there was some system of protection in the country, but it was not perfect in protecting everyone.

Convention reason

The reason for the persecution must be for a reason under the convention - race, religion, nationality, membership of a particular social group or political opinion.

The first three reasons are straightforward.To be part of a social grouping one must have a characteristic that defines the grouping separate from the reason for the persecution.

Examples:

Not a social grouping

· midwives in Algeria

· people hunted by the Russian Mafia for not working with them, 

A social grouping:

- divorced Pakistani Muslim women

- women likely to suffer female circumcision

Excluded from the definition are persons who have committed

•
a crime against peace

•
a war crime

•
a crime against humanity

•
a serious non-political crime

Exercise

Describe any difficulties the following asylum applicants might have in satisfying the definition of a refugee.

1.
Alfredo has fled Columbia because he was stabbed by drug runners for speaking out against them.

2.
Maryam has fled from her home country because she would face hostility and a possible prosecution resulting in a fine if she revealed that she is a lesbian..

3.
Rafiq has left Pakistan. He is a member of a non-Muslim sect and has been threatened with arrest for spreading the message of his faith. Whilst this can be proven to be part of the law, he does not think he will be prosecuted.

4.
Gurhan has fled Sri Lanka where he was a member of the Tamil Tigers. He was wanted in connection with bombing a University which resulted in the death of two people.

HOW APPLICATIONS ARE MADE

AGENCIES INVOLVED IN IMMIGRATION CONTROL

Home Office – UK Border Agency

The main agency of Immigration Control in the UK is the Home Office UK Border Agency. The Home Office  is headed by the Secretary of State for the Home Department – Jacqui Smith MP. Underneath her is the Minister of State who has responsibility for Immigration.

The vast bulk of casework is carried out by the offices of the UKBA in Croydon and Liverpool. They deal with all immigration control after legal entry to the UK.  There are additional offices for the UKBA now in operation in Leeds and elsewhere.

Since March 2007 asylum applications are handled under the 'new asylum model'.  After screening of the applicant when the application is made, the case will be allocated to a single caseworker in a regional asylum team.  In this region there are six teams at the UKBA in Leeds.

Embassies and High Commissions overseas

Embassies and High Commissions issue visas (entry clearances) to those subject to Immigration Control, for entry to the UK. Applications are dealt with by entry clearance officers. An Embassy in a Commonwealth country is called High Commission and instead of an Ambassador has a High Commissioner.

Embassies are not usually involved in asylum cases as it is not possible to be a refugee, under the Convention, when you are in your own country. However, the Home Office will exceptionally deal with applications for asylum at Embassies in third countries, where the UK would be the most appropriate country of refuge.

WHAT IS THE PROCEDURE?

In most cases nowadays a standard procedure is followed:


1. Application

An application for asylum may be made in person to the Home Office or to an immigration officer.  Any in-country application must be made by the applicant going in person to the Home Office in Liverpool or Croydon.


2. Screening procedures

· These may be carried out at the Immigration Office at the port or airport if the asylum seeker has claimed there, or has been dealt with by their staff after entry e.g. as illegal entrants.  Otherwise it will take place at the asylum screening unit at Croydon, or at Liverpool.

· This involves the applicant being fingerprinted (dependants must also attend the screening and will be fingerprinted), providing photographs, providing confirmation of identity (e.g. passport or identity card if they have this) and proof of address (tenancy agreement, gas bill, electricity bill etc).

· The applicant can also be interviewed then about the method by which they entered the U.K. – to assess whether they are an illegal entrant.  They will, in a proportion of cases be interviewed about the substance of their case. Generally, they are informed of this beforehand if the case is part of the ‘pilot SEF-less procedure’. 

· An applicant who has destroyed a genuine passport or other travel document without good reason may be prosecuted – and many have been.

· If the applicant has a solicitor, then the legal aid scheme does not pay for attendance at an interview where screening only takes place. Thus the solicitor should provide the applicant with a letter to show at screening asking for any merits interview to be postponed until a time when the solicitor can attend.

· A machine readable ‘ARC’ (Asylum Registration card) will be issued with information recorded about an asylum-seeker’s personal details.  If lost or stolen this must be reported to the Police and the CEBU at IND Liverpool should be contacted to arrange for a replacement.

· Making an asylum application after entry raises some questions. Overstayers and illegal entrants who apply after being caught are likely to be disbelieved, and the Rules say that an application ought to be made ‘forthwith’ on arrival otherwise the Home Office can hold it against the applicant..  A claim after refusal of an application for further leave, or after notice of removal could also be ‘certificated’. This means that if refused there would be a right of appeal to an adjudicator, but not after this to the Immigration Appeal Tribunal.

3. Interview 

All asylum seekers should have an interview about the reasons for their claim.  They are allowed a representative but legal aid is not available.  Interviews will be tape-recorded and the client issued with a taped record.

SPECIAL CASES

Fast Track Cases

Asylum seekers of certain nationalities may be picked out at screening for fast-tracking and detention.

Minors

Under-18 year old asylum seekers who are unaccompanied by an adult are treated differently. They will be screened and it will be decided by the IND then whether they are minors. They will usually be asked to complete a self-completion questionnaire and will not be interviewed, though the Home Office may use their discretion to interview 17 and 18-year olds. 

Unaccompanied minors not making out a case sufficient to give them refugee status will usually be given discretionary leave until they are 17.5 years old.

Third country cases

· The Home Office has always been able to refuse to consider applications from people who have passed through a third country that was safe for them in which they could claim asylum. Removals are possible to third countries that will consider the asylum application properly, but more often than not, failure to claim in a transit country will result in the applicant’s credibility being challenged on the basis that a genuine asylum seeker would claim in the first country of safety in which they arrived.  This ignores the roles of the ‘agents’ who bring the asylum seeker to the U.K., and other valid reasons for claiming in the U.K.

· The Government has also signed the Dublin Conventions. This means that if the applicant has come through another of the European countries that has signed the Convention they will invoke procedures for the asylum seeker to be removed to that country and for that country to decide their asylum application. The Government may do this within hours or days of discovering that the applicant has arrived in this manner, and must in all events do it within one month of discovering that the Convention might apply to the applicant (or within one month of the applicant ending any challenge to a third country removal). Because of the speed that they have to use, it is typically used in port cases only.

· If there is some indication that the applicant has gone through a Dublin Convention country, there will be an interview about this at an early stage of the claim and the UKBA will quickly decide whether someone should be returned. This will usually take place before they are questioned about why they want asylum. If they are removed for this reason there is no right of appeal and the Home Office will not make a decision on the claim for asylum.

· The 1999 Act also made it clear that EU countries were to be treated as safe – so asylum claims from their nationals would not usually be successful.  Countries as well as EU countries could also be certified as safe for non-nationals to be sent to (currently Canada, Norway, USA, Switzerland) if they had travelled through that country on the way to the U.K.  Claims from some countries also attract non-suspensive appeals – the applicant can be sent back there if refused – e.g. if they are from Jamaica.

· The UKBA can also declare some claims as manifestly illfounded, either if they are made by the national of a certain country or on the basis of the facts of a particular claim.

WHAT DECISIONS ARE MADE ON ASYLUM APPLICATIONS?

The decision will be sent in writing and can follow as little as a few days after the interview. 

Refusal

· A refusal letter will be sent with a full explanation.

· The full letter will give detailed reasons for the refusal and notify the applicant of his rights of appeal. If the applicant was an illegal entrant the decision may also include removal directions. If the applicant applied whilst they had leave to remain in the UK then the decision will also usually be preceded by curtailment of the existing leave, and include notification of a decision to deport. 

· There is a right of appeal against refusal and, unless the refusal has been served in person by an officer on a detained asylum seeker, they have 10 working days to lodge the appeal from the date of the decision.

If asylum is refused then in some cases the Home Office may grant other statuses

Exceptional leave

Exceptional leave was granted outside the rules until March 2003. If granted for 4 years initially then it was followed by indefinite leave to remain. 

Asylum

· A successful asylum applicant will receive notice of the decision and the grant of 5-years limited leave to remain.  Until August 2005 refugees were given indefinite leave to remain. They will be given a status document containing a UK Residence Permit.  They may apply for a refugee travel document.

· The Home Office will retain their passport. If a passport from their own country is used for travel then they may lose asylum, as may also happen if they return to their own country. The reason for this is that it is seen as evidence that they are prepared to be protected by the authorities of their own country.

Other statuses following an asylum application

Humanitarian Protection

Exercise:

Look at  the Immigration rules.  Find the section that deals with asylum and humanitarian protection.

(a) why is humanitarian protection given;

(b) how long is it awarded for

Discretionary Leave

Discretionary Leave is a form of leave which may be granted outside the Immigration Rules in a limited number of cases:

• where the applicant does not qualify for asylum or for Humanitarian Protection; and

• where individuals fall under the exclusion criteria if return would be a breach of their rights under the ECHR. 

Discretionary Leave is granted for 3 years initially, though sometimes it can be given for as little as 1 year.  On each application for an extension there is an active review to see if leave is still required.  Only after 6 years would indefinite leave be granted – and this can be as long as 10 years if the person has a criminal record or is a security risk.

Fresh Claims for asylum from those previously refused

The Home Office is not bound to treat every application for asylum as being a valid one.  If it just repeats what was said previously or puts forward evidence that was or could have reasonably been available during the previous claim, then they can reject it as an application.

If however, it concerns substantially new evidence or a different risk then it might be considered a new claim.  The High Court has recently said that the barrier for this should not be set too high.

The Home Office takes a long time to decide whether a new claim is in fact a fresh claim.  This is relevant where someone has applied for section 4 NASS support on the basis of a fresh claim and we have to prove that it qualifies as one, and why, using these criteria and current case law.

Note: Temporary Admission – port, overstayer and illegal entry cases





The applicant will usually be granted ‘temporary admission’. This is not ‘leave to enter’, but is like a licence to be in the UK whilst the application is being decided or under appeal. This will be recorded on an IS96. An applicant at the port, or who is an illegal entrant or overstayer is liable to be detained, but it is only infrequently that this happens, rather than being given temporary admission.





Temporary Admission will have requirements as to:


where someone should live – they must inform UKIS if they move;


whether they can work;


when they must report to the police – often weekly or monthly








Port Applications





Section 8 of the 2006 Act suggests that people should apply for asylum upon entry, or in the first country they reach (and can have a negative inference drawn on their credibility if they do not), but this happens in only around half of applications. There may be reasons for an asylum seeker to be reluctant to apply when entering, such as fear, ignorance of the law, or wanting to take legal advice after arrival before doing so.










